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This article presents findings from the first longitudinal
study to ask civil litigants prospectively what criteria they
plan to consider when selecting legal procedures and then
retroactively assess the criteria used to make those decisions. The most commonly referenced ex ante criteria are
lawyer's advice, cost, and time. The retrospective reasons
also include these factors, but the list is narrower and
more practical. Litigants who initially listed a desire to
reduce costs or follow their lawyers' advice were later significantly more likely to report using procedures for these
reasons, suggesting the stability of these criteria. However, the same stability did not manifest for other criteria.
Implications for improving protocols for counseling litigants about procedure are discussed.

1 | I N T R O D U C T I ON
As litigants proceed through a legal case, they often encounter stressful situations that require them
to make critically important decisions. One of the most important decisions concerns the choice of
procedure. For example, should an individual who believes her intellectual property has been misappropriated pursue mediation or push for trial? To help litigants make the best choices, lawyers must
have a nuanced understanding of the values and goals that they deem relevant to such decisions.
However, there is remarkably little empirical research on the psychology of litigants regarding such
decision-making tasks.
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Information about which factors litigants consider as they make initial decisions about legal procedures can help lawyers better understand the client's point of view, and consequently offer more
appropriate counsel, which can help them to build credibility, rapport, and trust. Empirical findings
about litigant decision making can also help lawyers better predict the motivations of opposing
parties in ways that are strategically advantageous. Similarly, other legal actors such as policymakers, judges, and alternative dispute resolution (ADR) neutrals can use such findings to be more
responsive to the litigant perspective on litigation. Finally, in addition to understanding how litigants
prioritize the factors related to legal procedures, it would behoove lawyers to know whether these priorities change over time: Do litigants plan to make procedural choices based on one set of criteria but
then ultimately rely on a different set? Knowing which criteria remain or become important to litigants as they move through the litigation process will allow lawyers to better understand litigants'
perceptions of their dispute resolution experience.
Although scholars from several fields have researched the issue of litigant decision making,
these studies provide only hints as to what criteria are used to choose legal procedures. A thorough
review of the literature indicates that this is the first longitudinal study to ask litigants, both prospectively (“ex ante”) and after their cases have ended (“ex post”), about the factors implicated in
decisions about which procedures to use. Responses were analyzed to determine whether the dominant factors that litigants mentioned ex ante predict the criteria that were ultimately used to choose
procedures. I first review the modest literature examining the factors that litigants deem pertinent
to decisions about procedure in the early stages of their lawsuits. Then, I describe the research
methodology and summarize the results. I conclude by reviewing the study's insights into how litigants think about procedure and discuss its implications for improving how legal actors counsel litigants about their options.

2 | T HE PS Y C H OL O GY OF LI T I GA N T S
Getting into the minds of litigants is no easy task. Few lawyers or lawyers-to-be receive any systematic instruction regarding the psychology of clients (Robbenolt & Sternlight, 2013). Indeed, although
lawyers interact with litigants extensively—often about sensitive matters with serious implications—
lawyers frequently have little knowledge about what motivates litigants' decisions about their cases
(Relis, 2007), in part because there is a dearth of empirical research on litigants' thought processes.
Although polls and survey studies attempt to discover how lawyers think (see generally, Chorowsky,
2002–2003; Gantt, 2006–2007; Henderson & Farrow, 2009; Isaacs, 1923; Kiser, 2011; Schultz,
1992), civil litigants are seldom the direct subjects of similar inquiries (see Bingham, Nabatchi, Senger, & Jackman, 2009; Lind, MacCoun, Ebener, & Felstiner, 1990; Sourdin, 2015). A few prior
empirical analyses have compared lawyers and litigants. The results of this work suggest that lawyers
and clients often operate in parallel worlds, and the interests and values that clients bring to litigation
deviate from what lawyers believe those interests and values are or should be (O'Barr & Conley,
1988; Relis, 2007; Sarat & Felstiner, 1997).
Although prior research has provided some accounts of the reasons litigants give for using procedures after they have used them, few studies have explored the factors that litigants deem relevant to procedure selection at the start of their cases (Arnold & O'Connor, 2006; see also Relis,
2009; Shestowsky & Brett, 2008). In many jurisdictions, court rules, legislation, and professional
codes of conduct suggest that litigants should participate in these decisions. Some Federal District
Courts, for example, require attorneys to certify that they have discussed private and courtsponsored ADR options with each client (United States District Court, Northern District of
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California, 2015). Many states have similar rules. For example, Massachusetts, in its rules of court,
provides that “[w]herever appropriate, people should be given a choice of dispute resolution processes and providers and information upon which to base the choice” (Massachusetts Superior Judicial Court, 1998). In Arkansas, lawyers are encouraged to “advise [their] client[s] about the dispute
resolution process options available … [and] assist [them] in the selection of the technique or procedure, including litigation, deemed appropriate for dealing with the client's dispute, case, or controversy” (Arkansas Code Annotated, 1999). The American Bar Association (ABA) Model Rules
of Professional Conduct (ABA, 2013) also suggest that attorneys inform clients about their procedural options.
Thus, although lawyers ought to inform their clients about procedural options, they have little
empirical guidance regarding how to have these conversations. When describing the differences
between negotiation, mediation, and trial, for example, should lawyers focus on the expected costs,
how binding the outcome would be, the relative likelihood of unrestricted dialogue between the
parties, or other factors? Several studies have surveyed disputants who have already committed to a
specific procedure to ask them, retrospectively, why they opted to use that procedure (e.g., Barsky,
1977; Bartels & Silverman, 2005), while other studies have assessed the reasons people resisted using
a specific procedure (e.g., Bartels & Silverman, 2005; Sikveland & Stokoe, 2016; Stokoe, 2013).
These studies differ from the current research, which prospectively explores the factors that litigants
deem relevant to the task of procedural choice broadly, without prompting them to consider the pros
and cons of a specific procedure. The focal data offer a glimpse into the general decision metrics litigants consider at the start of their cases. Further, the unique longitudinal methodology of the study
facilitates a comparison of ex ante and ex post decision-making criteria for the same cases.
Before describing the study's longitudinal design, I review the extant research on litigants'
decision-making criteria, focusing on ex ante studies and the lone longitudinal study on the subject.
This research is situated in the procedural preference literature, which is embedded in the procedural
justice framework.
2.1 | Procedural preference research
To my knowledge, no published research has explored the decision criteria that litigants consider
important for procedure selection at the start of their cases. However, the work of procedural justice
scholars sheds some light on the issue. Since the 1970s, these researchers have explored how disputants evaluate legal procedures to better understand their preferences. While informative, the research
in this field has two important limitations: Most studies consist of laboratory experiments that examine reactions to hypothetical conflicts (see Shestowsky & Brett, 2008), and the few studies of actual
civil litigants focus almost exclusively on how litigants evaluate procedures after their dispute's resolution (see Shestowsky, 2016, p. 796, n. 6). Thus, the existing research provides little insight into
how litigants approach decisions about cases ex ante (Tyler, Huo, & Allan Lind, 1999). A small subset of studies, however, assesses the attitudes of actual litigants in the early stages of their cases. I
count four such published works.
In the first study, Stallworth and Stroh (1996) investigated parties involved in Equal Employment
Opportunity disputes pending before the Illinois Human Rights Commission, assessing disputants'
attitudes toward fact-finding, mediation, and binding arbitration. They found that disputants were
more interested in mediation than binding arbitration and that neither lawyer representation nor how
long it was taking to resolve their dispute relative to their expectations predicted their willingness to
try ADR. While the study technically analyzed ex ante perceptions, many participants were surveyed
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after an initial investigation into their case had been conducted, a process that often took several
years. Thus, disputants' perceptions were not always captured at the start of their cases.
More recently, Shestowsky et al. (Shestowsky, 2016; Shestowsky & Brett, 2008) surveyed civil
litigants shortly after their cases were filed in state court. They examined how attractive litigants rated
14 procedure characteristics related to three aspects of case administration: (a) who determines the
outcome of the dispute and how (e.g., the parties decide themselves, a neutral third person decides
but either party can reject the decision); (b) how the process evolves (e.g., the parties speak freely to
each other, the parties speak only in response to questions from a third party); and (c) what substantive rules or norms are used to resolve the case (e.g., the rules used in the court of law, standards that
the parties agree on themselves). In both studies, factor analysis of the litigants' responses revealed
that they evaluated the characteristics in terms of whether they granted control to litigants or third
parties. A major finding from the more recent study (Shestowsky, 2016) is that litigants prefer thirdparty control to litigant control and, in fact, tend to eschew parties having full control in any of the
three aspects of case administration. This result supports conclusions from laboratory research on ex
ante procedural preferences finding that control is an important determinant of attitudes toward procedures for legal disputes (Shestowsky, 2016; Shestowsky & Brett, 2008; see Houlden, LaTour,
Walker, & Thibaut, 1978; see also Conlon, Lind, & Lissak, 1989).
The fourth relevant project explicitly investigates whether litigants prioritize different evaluation
criteria in ex ante and ex post assessments of procedures (Tyler et al., 1999). Across four studies,
Tyler et al. found that laypeople’s ex ante procedure preferences were better explained by instrumental factors related to the desire to maximize self-interest (usually monetary gain) than by relational
factors (i.e., respect and fair treatment). In contrast, the relative importance of these factors was
reversed for postexperience assessments concerning how likely they were to use the same procedure
again for a similar dispute, how they felt about the process they had to go through to get compensated
for their injuries, and similar questions. Thus, evaluation criteria differed depending on whether their
assessments of procedures were made prospectively or retroactively vis-à-vis their experience with
those procedures.
For several reasons, findings from the studies conducted by Tyler et al. are not on-point for helping us understand the link, if any, between ex ante and ex post decision-making criteria for real-life
disputes. In three of their studies (Studies 1, 2, and 4), they compared ex post assessments of real-life
conflicts to ex ante evaluations of hypothetical disputes. Although their other study (Study 3) compared both ex ante and ex post impressions of real-life conflicts, they did not use longitudinal analysis
to compare ex ante and ex post data from the same sample of litigants (Hensler et al., 1991; Tyler
et al., 1999),1 and thus the temporal switch they observed might have resulted from differences
between either the disputes or the participants across the two time points. Moreover, because their
research objective was to compare instrumental and relational explanations for how litigants evaluate
procedures, the study used narrow, closed-ended questions related to these competing procedural justice theories to assess evaluation standards. Open-ended questions regarding assessment criteria
might have produced different results.
2.2 | Preference versus choice
A second literature informs the current study from a different perspective. This line of research suggests that although we would expect procedural preference to align with procedural choice, preference is not synonymous with choice. Thus, while informative, studies of ex ante preferences will not
necessarily reveal the criteria that litigants actually consider when they choose among procedures.
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It is easy to imagine how procedural preference might deviate from procedural choice. In some
contexts, such as mandatory court-connected ADR or situations governed by predispute agreements
to arbitrate, rules or contracts dictate decisions about procedure. But even when disputants are relatively freer to elect procedures, preferences for those procedures might still not mirror the choices that
they make.
In one relevant study, Shestowsky and Brett (2008) assessed state court litigants' evaluations of
procedures at the start of their cases and then surveyed them again after their cases ended to determine which resolution procedure was ultimately used. These litigants theoretically had a range of
procedural options, including court-sponsored mediation. The researchers reasoned that if early preferences predict how cases resolve, disputants' initial attitudes toward disputant control and third-party
control would predict whether cases ultimately end through adjudication (which embodies third-party
control) or settlement (which theoretically offers disputant control). But their data did not bear out
this prediction (Shestowsky & Brett, 2008).
Subsequent research showed that when litigants rated their initial attraction to the use of certain
procedures (i.e., nonbinding arbitration and judge trial) for their case and then indicated how likely
they were to use these procedures for their cases, the ratings generally did not align (Shestowsky,
2014). In fact, with just one exception (i.e., negotiations that included lawyers but not the parties), litigants' attraction to each procedure was significantly stronger than their expectation of using the procedure. Thus, preferences were not synonymous with expected use.
Peirce, Pruitt, and Czaja (1993) explored the relationship between preference and choice in two
laboratory studies. In the first, participants were randomly assigned to the role of either complainant
or respondent in a landlord-tenant dispute and then reviewed the facts of a dispute, using that
assigned role. The researchers assessed their procedural preferences by asking them to rate their
attraction to a variety of procedures and measured their choice by having them rank-order the procedures (they inferred each litigant’s top-ranked procedure to be his or her “choice”). Participants read
unlabeled descriptions of each procedure. For example, they read a short description of mediation but
were not informed that it was “mediation.” Participants were told they would engage in the procedure
they ranked most highly. The results showed that preferences did not always map onto choice. In the
most telling example, mediation and negotiation did not differ significantly in terms of attraction ratings, but when it came to procedure selection, negotiation was definitively the first-choice procedure.
In their second study, participants rated the attractiveness of several procedures and ranked them
in the order they would use them to resolve the dispute. For example, a participant could indicate that
they would try mediation and if that did not resolve their dispute, they would negotiate and if that
also did not work, they would arbitrate. Although the attraction ratings data revealed a three-way tie
among negotiation, mediation, and advisory arbitration for favorite procedure, negotiation was their
clear first choice for what they would use first. Thus, they found that preference and choice were
related, but nonsynonymous, concepts.2
In sum, although psychological studies have explored how litigants rate procedures ex ante, they
have not identified which factors litigants deem relevant to procedural decisions, or how these factors
correspond with the reasons they give for ultimately using procedures. The limited relevant research
hints that litigants might view factors related to self-interest or control as important for selecting procedures ex ante. Further, prior research has shown that preferences and choice are different psychological constructs. Thus, while ex ante and ex post decision criteria are likely related, they may not
align completely. Identifying the criteria that litigants consider relevant to procedural decisions and
determining which, if any, are stable over the life course of litigation should help lawyers and legal
scholars understand this conceptual distinction.
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To address this gap in the literature and further investigate the conceptual distinction between
preference and choice in relation to legal procedures, I examined three research questions: (a) What
factors do litigants deem relevant to decisions about procedure selection at the start of their cases?
(b) What reasons do litigants provide for using the procedures that they used? (c) Can ex ante
decision criteria predict the reasons why litigants use procedures?

3 | METHODS
3.1 | Participant recruitment
Only litigants with case types that qualified for both court-sponsored mediation and arbitration were
eligible for the study. My research team and I recruited participants from three state courts: the Third
Judicial District Court, Salt Lake County, State of Utah; the Superior Court of California, County of
Solano; and the Circuit Court of the State of Oregon for Multnomah County, Fourth Judicial District.
Each of these courts offered litigants a choice between mediation and arbitration (in addition to trial)
but they did so in different ways. In California, litigants could opt in to mediation or arbitration, while
in Utah litigants were assigned to mediation, but could opt out to arbitration or trial. In Oregon, litigants were required to use some form of ADR within 270 days of the first complaint or petition filed;
those with an amount in controversy under $50,000 were mandated to use nonbinding arbitration, but
litigants could opt out by filing a “Motion for Exemption from Arbitration,” which would be considered by the presiding judge, or by having both parties stipulate to the use of mediation. Each court
maintained a list of approved mediators and arbitrators and provided online information about their
programs. None had rules that required attorneys to inform their clients about ADR or were
governed by state regulations requiring such notification.
We identified the litigants whose cases were eligible for the court's mediation and nonbinding
arbitration programs in each court. For the Oregon and Utah Courts, we then used the RANDBETWEEN function in Excel to randomly select a predetermined number of litigants. We took two steps to
limit the risk that litigants on the same side of a case would discuss the survey and affect each other's
responses: When more than one plaintiff or defendant for the same case was randomly selected, we
retained only the lead plaintiff or defendant. When a litigant was named in multiple cases, they were
recruited for the first numerically listed case number. Because the California Court had notably fewer
filings, the sample included the first-listed defendant and plaintiff from all cases.
None of the courts systematically collected litigant contact information, except when litigants
were self-represented. Thus, after selecting the initial pool of litigants, we researched litigant
addresses using a variety of sources. We undertook this labor-intensive task to limit the data contamination that might have occurred had we mailed the surveys to lawyers and asked them to forward
them to their clients. Research assistants rated their “level of certainty” about locating the correct contact information for each litigant (1 = little to no certainty; 5 = absolute certainty). To economize
resources, we attempted to recruit only litigants rated 3 or higher.
We mailed surveys and prepaid return envelopes to the final sample of litigants within 3 weeks
of the date their cases were opened. We included an introductory letter, specifying the case we
wanted them to evaluate and a consent form explaining that the study was longitudinal in nature and
that they would be compensated separately for completing two surveys.3 Each week, we used the
courts' databases to track all litigants who had completed the ex ante survey, and then called to conduct an ex post survey within 3 weeks of their case disposition date.
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3.2 | Sample
The dataset includes survey responses from the 335 litigants who completed both surveys. It reflects
a wide variety of case types, including personal injury, contracts, property, and employment. Within
the sample, 70.1% of litigants were individuals, 29.9% were corporations or organizations, 1.2% were
individuals as well as corporations or organizations (missing data = 1.2%); 57.9% were plaintiffs and
42.1% were defendants; 45.7% were repeat players and 44.8% were first-time litigants (missing
data = 9.6%); finally, 79.4% had lawyer representation (or were lawyers themselves) and 12.2% did
not (missing data = 8.4%). The mean and median amounts in controversy were $2,060,965.16 and
$35,000.50, respectively. The cases, on average, took nearly 9 months to close (M = 8.65 months).
3.3 | Survey instruments
3.3.1 | Ex ante survey

The focal question was open-ended: “How will you decide which procedure(s) to try? That is, what
factors will you consider or weigh when deciding which procedure(s) to use?” This question was
intended to elicit the interests, values, and goals that litigants deem relevant to decisions about which
procedures to use for their dispute. Responses ranged from single words to multiple sentences. Other
questions, intended for another project, were also included.
3.3.2 | Ex post survey

Research assistants were trained to input responses in SurveyMonkey uniformly. We asked participants to
indicate which procedure had been used to resolve their case and why they used that procedure. Because
some litigants may not have resolved their disputes via the first procedure they tried, the interviewer then
read the following script: “I’m now going to go over a list of procedures that you may have tried before
the one that resolved your case. At any point after this legal problem came about, did you try…?” The list
included negotiation, where you and the opposing party attended; negotiation, where neither you nor the
opposing party attended; mediation; trial; arbitration; and other. The interviewer then asked, “What led
you to use those procedures?” Responses were recorded typographically, verbatim. We asked open-ended
questions as opposed to offering litigants a series of options. The latter alternative might have introduced
biases into the data based on how we believed they would or should answer this question (Creswell,
2003). This methodological choice was important because litigants' litigation goals and values can differ
from those of lawyers, and the research team comprised lawyers and lawyers-to-be (Relis, 2007).
3.3.3 | Factor list

Two law students coded the ex ante survey responses; three different students coded the ex post survey responses. Unless otherwise noted, both sets of coders followed the same procedure. Coders
independently reviewed all responses to each question and noted common themes. Each coder then
created a label (e.g., “minimize economic costs”; “tell story”) and a short description for each theme.
The author, as the Principal Investigator (PI), instructed coders to complete each task by themselves
rather than working cooperatively.
After the coders compiled their own lists of themes and descriptions, they met as a group to discuss these lists and create a master list. Themes were added to the master list based on a two-thirds
majority vote for the ex ante survey and a unanimous vote for the ex post survey. Theme descriptions
were edited using the same voting structure.
To ensure consistency during the coding process, the coders reviewed the master lists with the PI
who confirmed that each theme was conceptually unique and everyone had a shared perspective on

8

SHESTOWSKY

each theme. During this process, additions, deletions, and consolidations were made based on a
majority vote for the ex ante survey and a unanimous vote for the ex post survey. Almost all decisions were unanimous. The theme (i.e., “factor”) descriptions are reported in the Appendix.
3.3.4 | Coding process

Once the team finalized each master list of themes and descriptions, coding began. Using Excel for
tabulations, each coder independently coded each response as “1” if the theme/factor was referenced
and “0” otherwise. If litigants did not answer the question, all factors were left blank. If a litigant's
entire response referenced criteria that did not appear on the master list, the response was categorized
as “other.” Each response could correspond to multiple factors. To ensure accuracy and consistency,
the coders independently reviewed the list multiple times (see Landis & Koch, 1977).4
Next, the coders discussed any disagreements in their coding; they were instructed to try to reach
unanimity for each entry. The responses for which unanimity could not be reached (10 ex ante items
and 6 ex post items) were flagged for further discussion. After a 1-week break, the coders independently reviewed their own factor lists and descriptions again and then reconvened to evaluate entries
that required additional discussion. Unanimity was reached on almost all remaining responses; the PI
served as a tie-breaker for six responses to ex post items5 for which coders could not reach unanimity.
Table 1 lists each factor and their frequencies. Factors referenced by fewer than four litigants were
ultimately moved into the “other” category. The frequencies for the number of factors listed by litigants are reported in Table 2.

4 | RESULTS
4.1 | Ex ante decision criteria
Before tabulating the ex ante factors, I excluded the responses that did not reference any criteria.
I deemed these as not being responsive to the question regarding the criteria they planned to consider
in deciding which procedures to use. Specifically, Table 1 excludes responses from those who indicated that they did not understand the question (n = 1), did not find the question applicable (n = 3),
did not know what factors they would consider (n = 13), felt they had no choice or say in the matter
(n = 12), or already had a specific procedure in mind (n = 31). Importantly, all subsequent analyses
included litigants who gave such responses but also listed factors that appear in Table 1.
The nonresponsive answers reveal some interesting patterns. The relatively large number of “had
a procedure in mind” responses was somewhat surprising given that we administered surveys within
3 weeks of a case being filed in court. The most common procedure referenced in these responses
was negotiation. In addition, many of these responses included a short rationale. For example, one
participant hoped for “a procedure which allows a jury to hear my case and decide the conclusion,”
while another explained, “I know with this case I did not meet [my] contractual obligation, so I am
negotiating—any other route would be a lost cause.” Other responses suggested that the respondent
would use a series of procedures (e.g., “We will probably pursue a more traditional format such as
negotiation, mediation and, if those fail, trial”).
Most of the participants who reported that they had “no choice or say in the matter” cited a lack
of cooperation from the opposing party (e.g., “This choice is not up to me—the opposing party is the
limiting factor and will not negotiate”) or indicated that either a contract or statute proscribed the procedure. Several litigants stated that an insurance company would make the decision (e.g., “Our
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Factors litigants plan to consider

Factor

N

%

Lawyers advise or decide

62

25.3

Minimize economic costs

46

18.8

Minimize time

34

13.9

Use law

32

13.1

Self-serving

31

12.7

Assess other party

18

7.3

Fairness

16

6.5

Strength of case

13

5.3

Representation

13

5.3

Decision based on evidence

12

4.9

Neutrality

12

4.9

Case at hand

11

4.5

Opposing party preferences

10

4.1

Tell story

10

4.1

Allows party participants

9

3.7

Complexity of case

8

3.3

Wants settlement

8

3.3

Info on decision-maker

8

3.3

Minimize contact

6

2.4

Value of case

6

2.4

Wants bindingness

6

2.4

Input from others

5

2.0

Wants appealability

4

1.6

Informality

4

1.6

76

31.0

Other

Note. Reported percentage based on n = 245 because participants those who gave a single nonresponsive answer by indicating any of
the following were excluded: The question was not applicable (n = 3), they did not understand the question (n = 1), they did not know
what factors they would consider (n = 13), they have no choice/say (n = 12), or they already had a procedure in mind (n = 31).
“Other” includes any response for which n < 4.

association is being sued by a condo owner. The process is fixed by that and our insurance liability
policy takes care of the matter”).
The factors referenced in the remaining responses are catalogued in Table 1. The list contains
24 unique factors. Fully 31.0% of responses were categorized as “Other” because they listed no
TABLE 2

Number of factors listed by litigants

Number of factors

Frequency

1

139

52.3

52.3

2

81

30.5

82.8

3

36

13.5

96.3

4

9

3.4

99.7

5

1

0.4

100.0

266

100.0

Total

%

Cum%

Note. Frequencies include responses categorized as “Other.” Litigants specifying numerous “Other” factors were treated as having a
single “Other” response.
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factors referenced by more than four litigants. Some examples from the “Other” category include
“ethics,” “ease of use,” and “it is very important to maintain control.”
The modal ex ante factor was the advice or decision of a lawyer (25.3%). Representative examples
include: “I would rely on counsel”; “based on discussions [with my] attorney and his advice”; “I will
ask my attorney which to choose.” The next most-referenced factors were economic costs and time,
based on responses such as “cost, time,” “efficiency, cost, time away from work,” and “how long it will
take to reach resolution; how much of my time it will take to reach resolution,” and equivalent phrases.
Some participants (7.5%) mentioned both cost and time. A chi-square test assessing the dependence
between whether time was listed (yes vs. no) and whether cost was listed (yes vs. no) revealed that if
one of these factors was listed, the other was more likely to be listed as well, χ 2(1) = 82.90, p < .001.
The fourth most commonly referenced factor was reliance on the law (“use the law”). Litigants with
answers in this category explained, “I would want to go with evidence and the law”; “state and federal
laws, statutes, and regulations”; and “I value rules of evidence and cross-examination.” In line with
prior research by Tyler et al. (1999), self-interest was also high on the list (“self-serving”), rounding out
of the top five. Responses in this category typically indicated that litigants would consider which of the
possible procedures would offer them the highest chance of obtaining a favorable outcome. Some
reflected an assumption that the litigant would have control over the direction of their dispute. Prototypical responses included, “my ability to win,” “those procedures which have the best probability to provide a beneficial outcome…,” and “whichever procedure I feel that would benefit me—the victim.”
4.2 | Number of factors
Just over half of the litigants mentioned a single factor, as shown in Table 2 (M = 1.72). The
responses that referenced multiple themes revealed that factors were sometimes at odds. For example,
one litigant noted the tension between efficiency and justice: “[t]he quickest and cheapest method is
my first choice, but to ensure the right outcome it will probably be a jury trial.” Another response
reflected a desire for a procedure “[t]hat is most likely to result in a fair outcome, and can be challenged by a higher court; fast, fair.” These responses raise interesting questions about how tensions
between factors are resolved.
To explore whether prior litigation experience was associated with more complex criteria, I examined whether repeat players listed more factors than their first-time counterparts. An independent
samples t-test comparing the number of factors listed by repeat players (M = 1.63, SD = 1.10) and
first-time litigants (M = 1.34, SD = .85) showed that repeat players listed significantly more factors:
t(278) = −3.51, p = .01.
4.3 | Ex post reasons for using procedures
The factors that emerged from coding the responses to the two open-ended ex post questions (asking
why the litigant used the procedure that ended their case and why they used any previous procedures)
were almost identical. However, five of the reasons litigants offered for using the procedure that ultimately resolved their dispute were not among the reasons listed (by at least four participants) for
using earlier procedures: “seemed like only reasonable option” (the litigant felt that other options
were not practical), “fairness” (the litigant believed it would be procedurally fair or provide a fair outcome), “encouraged by court” (the litigant believed that the court encouraged use of this procedure),
“felt trial was unnecessary” (the litigant believed that the conflict did not warrant a trial), and “desire
for third-party involvement” (the litigant wanted an objective third-party to hear their dispute).
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In addition, one factor, “required by contract or norm,” did not make the list of reasons for using
procedures that ended cases but appeared on the list of reasons for using previously tried procedures.
Representative responses in this category include: “It's our standard business practice to try to resolve
the disputes through negotiations with our customers because we don't want to upset our customers”;
“It's our standard procedure. We try to get it resolved without going to court.”
As reported in Table 3, litigants indicated that their lawyer motivated the use of their final procedure or procedures that preceded it (20.2% and 27.1%, respectively). Some litigants described having
a lengthy dialogue with their attorney, while others reflected clear deference to their lawyer
(e.g., “The lawyer just handled it for me”; “my attorney decided”). Next on the list were time and
cost. Thus, the top three ex post reasons for using procedures matched the top three ex ante decision
criteria. Further, choosing a procedure because it was “likely to provide favorable outcome” was a
top five ex post criterion, which parallels the top five appearance of making “self-serving” decisions
regarding procedure in the ex ante list. The desire for a procedure that would “use the law,” which
ranked fourth ex ante, did not emerge on the ex post list. “Encouraged by outside party” rounded out
the top five ex post factors. Most responses in this category indicate that either an insurance company
or the opposing party (or his or her counsel) motivated the use of the procedure. It is important to
note that the frequencies for some criteria might be deflated by the entries under “encouraged by own
lawyer.” For example, litigants who followed their attorney's suggestion without learning the reasons
for it presumably would have listed “encouraged by own lawyer” rather than, for example, the cost
or time criteria that the lawyer relied on for rendering that suggestion.
TABLE 3

Reasons for using procedures, reported ex post

Factor

Procedure that ended case
n
%

Earlier procedure(s)
n
%

Encouraged by own lawyer

40

20.2

54

27.1

Time efficiency

31

15.7

23

11.6

Cost effective

30

15.2

18

9.0

Likely to provide favorable outcome

22

11.1

17

8.5

Encouraged by outside party

20

10.1

18

9.0

Desire to avoid court

17

8.6

15

7.5

Opposing party's failure to participate

13

6.6

7

3.5

Seemed like only remaining option

11

5.6

5

2.5

Logical next step

10

5.0

9

4.5

Required by contract or norm

—

8

4.0

Seemed relatively easy

10

5.1

6

Seemed like only reasonable option

7

3.5

—

—

Fairness

6

3.0

—

—

Required by court

6

3.0

5

Encouraged by court

5

2.5

—

—

Felt trial was unnecessary

5

2.5

—

—

Desire for third-party involvement

4

2.0

—

—

Does not know

6

3.0

1

0.5

20

10.1

29

14.6

6

3.0

9

4.5

Unclear response
Other

—

3.0

2.5

Note: For the question regarding the procedure that ended the case, N = 198. For the question regarding earlier procedures, N = 199.
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Compared to the factors on the ex ante list, practical considerations were more common on the ex
post list. Many responses reveal that litigants felt that their choices were highly constrained—that,
ultimately, their hand was forced for some reason, whether because they believed that that the court
encouraged or required the use of the procedure,6 opposing party failed to participate, or previous
options had been exhausted. In these cases, litigants' procedural preferences may have not come into
play at all.
4.4 | Stability of criteria over time
The longitudinal nature of my methodology allows us to conduct an initial exploration of the temporal
stability of decision criteria. I examined the criteria that appeared at the top of both lists (I excluded
others due to sample size limitations), analyzing each factor individually via chi-square tests to assess
the dependence between whether litigants listed the factor ex ante (yes vs. no) and whether they listed
it retrospectively for any procedure they used (yes vs. no). The results show that two factors were more
likely to be mentioned consistently, while two were not. First, as reported in Table 4, compared to those
who did not indicate an early intent to use procedures based on their attorney's input, those who did
were 2.35 times more likely to ultimately use a procedure because of their lawyer's input. This analysis,
restricted to those who had legal representation, suggests the powerful role this decision criteria can
play in affecting behavior in litigation. Similarly, as shown in Table 5, those who indicated that cost
would drive their decisions were 2.22 times more likely than those who did not to later report that cost
drove their use of procedure. In contrast, ex ante intentions to choose procedures based on time were
not associated with using procedures to save time, χ 2 (1, N = 233) = 3.36, ns. Similarly, initial selfserving motivations were not significantly associated with using procedures to obtain the most favorable outcome (“self serving” factor compared with “likely to provide favorable outcome”),
χ 2 (1, N = 233) = 0.32, ns. Thus, some initial decision criteria were useful for predicting reasons for
using procedures, as garnered by litigants' self-reports, but others were not.

5 | D IS CU S S I ON
The results offer a glimpse into the motivations and values that shape litigants' initial thoughts regarding
procedures as well as their perceptions of the factors that drove them to use the procedures they used.
Lawyers can use the ex ante findings to anticipate the priorities that clients will bring to decisions about
TABLE 4

Cross tabulation of ex ante factor and ex post reasons relating to lawyer input

“Attorney decision or advice” ex ante

“Encouraged by lawyer” ex post
Yes
No

χ2

Φ

Yes

24

23

6.34*

.18

No

44

99

*p = .01.
TABLE 5

Cross tabulation of ex ante factor and ex post reasons relating to cost savings

“Minimize economic costs” ex ante

“Cost effective” ex post
Yes
No

χ2

Φ

Yes

10

27

3.70*

.13

No

28

168

*p = .05.
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procedure and better predict the interests of opposing parties. When interacting with litigants whose
own criteria match those highly ranked on the lists, practitioners can refer to the present findings to suggest that their concerns are not atypical. They might find such information reassuring.
5.1 | Comparison between ex ante and ex post factors
The analyses revealed that, in the aggregate, litigants initially consider a wide array of factors relevant to decisions about procedure, but a narrower set of reasons for using procedures to resolve their
case. The diversity observed in the ex ante survey reflects the broad assortment of goals and interests
that litigants have at the start of their cases. The use of an open-ended question was well-suited for
detecting this rich variety of factors.
Several reasons could account for the lower level of diversity in ex post criteria. One potential
explanation is that, for some litigants, the opposing party's actions during litigation might have rendered
some preferences moot and thus constrained the bases upon which procedures were selected. For example, if the other party refused to settle, “wants settlement” would become an irrelevant basis for selecting a procedure. Another possibility is that litigants may become more knowledgeable about the legal
system as their cases progress, which could alter their interests or goals. As scholars have noted, litigants sometimes expect more from the legal system than it can ultimately deliver (Relis, 2007). Litigants' perspectives may change as they interact with their attorneys. And, whether or not they have
legal representation, disputants' socialization into the world of litigation might narrow their perceptions
of why procedures should be used. The narrower and more practical quality of the ex post reasons relative to the ex ante criteria supports this interpretation.
Saving time and money emerged as top ex ante priorities. Thus, lawyers who are equipped with the
appropriate knowledge about how to choose or shape procedures to minimize the burdens of cost and
time can add tremendous value to litigants who have such goals. In fact, they might focus on “selling” this
ability when they attempt to attract new clients. These criteria also emerged retrospectively as top reasons
for using procedures. Notably, those who initially expected to choose options that would minimize financial costs were significantly more likely to report that financial costs ultimately drove them to use procedures, suggesting that this priority is quite stable. However, other decision criteria, including the desire to
save time, did not exhibit this type of stability. Litigants who initially mentioned the importance of
saving time and those who did not were equally likely to ultimately indicate that they used options for
time-saving reasons. This finding suggests that litigants may not initially realize how much procedures
can vary in terms of time consumption or delays and therefore not make this criterion an early priority.
To further explore the influence of these considerations, I examined the possibility that the likelihood of listing cost and time efficiency was related to case duration. After all, as a case becomes longer, time and cost might become more pressing issues. I used independent t-tests to compare the
number of months spent in litigation for litigants who did and did not mention cost as an ex post reason for using a procedure (1 = yes; 0 = no) and repeated the analysis for those who did and did not
mention time as an ex post reason for using a procedure. Litigants with more protracted cases were
not more likely to list time or money considerations as driving procedural decisions, all ts (194 or
196) < 1.01, ns. Lest time and money motivate only the final procedure that litigants use, I repeated
the analysis for only those who listed time- or money-based reasons for using their final procedure.
I found the same null effect, all ts (194) < 1.01, ns. Thus, time and money savings do not appear to
better explain procedural use in more (versus less) protracted litigation.
Self-interest ranked highly on the both ex ante and ex post lists (“self-serving” and “likely to provide favorable outcome,” respectively). The appearance of self-interest motivations on the ex ante list
aligns with earlier work by Tyler et al. (1999) showing that self-interest tends to explain ex ante
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preferences for procedures. However, I also observed this item near the top of the retrospective reasons for using procedures. Criteria related to how parties would be treated as well as other factors
commonly associated with procedural justice (e.g., desire for neutrality, a chance to tell their story),
which Tyler et al. found to be less important determinants of ex ante attitudes toward procedures
compared to self-interest, were cumulatively more frequently cited than “self-serving.” For many,
procedural justice factors were important criteria even at early stages of litigation.
5.2 | The effects of attorney influence
The modal response to both ex post survey questions indicates that lawyers tend to drive procedural
use. Moreover, among represented litigants, those who initially referenced an intent to rely on a lawyer's input were significantly more likely to mention relying on their lawyer in their ex post
responses, suggesting that litigants who valued attorney guidance in such decisions were likely influenced by their attorney from the start. This pattern also raises the possibility that the lawyers' own
preferences influenced which procedures these litigants used. Several lines of research support this
idea, including studies suggesting that clients never or rarely initiate conversations about ADR on
their own (McAdoo & Hinshaw, 2001) and that the procedures litigants like best at the start of their
cases are generally not the ones that gain much traction when lawyers and their clients discuss which
procedures to use (Shestowsky, 2017).
The current findings add to this literature by highlighting the connection between litigants' initial
goals and values—namely a desire to rely on a lawyer's advice or decision—and how procedure
selection decisions are made. Specifically, the results indicate that attorney involvement may moderate the association between litigants' preferences and choices. That is, although litigants tend to have
initial preferences for procedures (Shestowsky, 2014), lawyers might encourage them to use options
that deviate from those preferences. This possibility resonates with conclusions from prior studies
suggesting that “87% of clients follow their attorney's advice regarding the appropriate dispute resolution method at least three-quarters of the time” (McCormack & Bodnar, 2010, p. 165). The current
finding that, in the early stages of the cases, nearly 5% of litigants did not know what factors they
would consider when choosing a procedure also aligns with this pattern. If they do not already have
criteria in mind, they may be more willing to use criteria favored by their attorneys.
Lawyers are generally the primary actors behind decisions regarding case strategy (ABA, 2013),
and rightfully should advise clients on issues regarding procedure. As lawyers educate their clients,
however, they should watch for instances in which they deviate from their client with regard to how
to prioritize procedures. Ignoring such divides could result in lawyers influencing clients in ways that
lead them away from, rather than toward, their objectives. For example, Wissler's (2002) research on
lawyer–client discussions about ADR found that the strongest predictor of whether attorneys advised
their clients to try ADR was their own past experience serving as counsel in a case that used ADR.
Further, research by Korobkin and Guthrie (1997) found that “lawyers, on average, evaluate litigation
options differently than litigants” and are relatively more likely to evaluate cases on their economic
merits (p. 80). These and similar results, along with the present findings, raise serious principal-agent
concerns. If safeguards are not put into place, litigants may ultimately use procedures that align with
their attorney's priorities rather than their own.
Given the extent to which litigants are predisposed to following their lawyers' advice about which
procedures to use, lawyers should attempt to understand their clients' interests, values, and objectives
before sharing their personal evaluations of procedures to avoid imposing their own views. When
values differ, lawyers should not interfere with the client's prerogative to work within her own values
framework (Korobkin & Guthrie, 1997). When goals differ, as long as the client's motivations are
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neither unlawful nor unethical, the client's objectives should be treated as paramount (Haydock &
Knapp, 2014).

6 | C O NC L US IO N
While past research has mined the psychology behind litigants' preferences for procedures, little is
known about how they approach the task of procedure selection. This study introduces a taxonomy
of the factors litigants deem pertinent to decisions about procedure. Starting with the premise that an
exploration into initial decision criteria was best done prospectively, litigants were surveyed at the
beginning of their cases. By doing so, I eliminated the possibility that their responses about ex ante
criteria were affected by experiencing the procedures that resolved their disputes and reduced the
chances that faulty memory or hindsight bias contaminated the data. I then surveyed the same litigants at the end of their cases, which allowed us to compare their reasons for using procedures with
their initial decision criteria and determine whether some criteria are stable over these time points.
Using the present findings as a point of departure, future research should examine litigant
decision making about procedure more deeply. Researchers might explore why some criteria are relatively stable over time, but others are not. They might also investigate how demographic, attitudinal,
and case characteristics impact the values and goals that litigants deem relevant to procedural decisions. The criteria that emerged as relevant to litigants (i.e., lawyer's advice, cost, time, reliance on
law, ability to achieve a self-serving outcome, and encouragement from an outside party) can now
serve as the foundation for more focused future research, including studies that test hypotheses about
how various types of litigants operate within the legal system. In addition, given how much litigants
appear to rely on their attorneys to guide them on procedure selection, we should investigate how
and when they discuss their own views on decision criteria during litigation, and how litigants react
to the various suggestions. Research could be used to develop protocols for how lawyers can best collect information about their clients' interests and goals vis-à-vis procedure selection without divulging
their own preferred criteria during these preliminary discussions.
Above all, the present research highlights how critical it is for legal actors to discover litigants'
values and objectives before counseling them on procedural options, so they can serve as educators
and counselors in ways that more thoroughly embody litigants' own priorities. Lawyers would do
well to remember that although much of their work is based on the order and logic of the law, it is
also rightfully enmeshed in the obscure and sometimes ambiguous psychology of the client.

N OTE S
In email correspondence dated January 21, 2014, Allan Lind (one of the authors of Study 3) confirmed that the “preexperience” participant respondents had not yet made a claim and the “postexperience” participants were different people who had
already made a claim.

1

2

When the researchers separated the data for respondents and complainants, inaction rather than negotiation was the first choice
for respondents. This finding suggests that one's role in the dispute—that is, whether one is a defendant or a plaintiff—might
influence choice.
3

Information on the response rate, and the challenges associated with calculating it given the study's unique methodology, are
detailed in Shestowsky (2014).

4

At this stage, I conducted interrater reliability (IRR) analyses using the Kappa statistic (Cohen, 1960). The mean IRR across
all rater pairs for the ex ante survey factors was almost perfect (kappas .81–1.00) for 13 factors; substantial (kappas .61–.80)
for 5 factors; fair (kappas .21–.40) for 4 factors; and slight (kappas .18–.20) for 3 factors (Landis & Koch, 1977). The IRR for
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coding the reasons litigants used the procedure that ended their case was almost perfect for 6 items, substantial for 7 items,
moderate (kappas 0.41–.60) for 5 items, and fair for 1 item. The IRR for coding regarding why litigants used earlier procedures
(Table 3) was almost perfect for 6 items, substantial for 3 items, moderate for 4 items, and slight for 2 items. The IRR for coding regarding why litigants used earlier procedures was almost perfect for 6 items, substantial for 3 items, moderate for 4 items,
and slight for 2 items.
Five of these items fell in the “unclear response” category, which included entries the coders believed were not comprehensible enough to code.

5

6

It is worth emphasizing that litigants who were eligible for the study had cases that made them eligible for several courtsponsored ADR procedures. Thus, if litigants believed that their court required them to use a particular ADR procedure, they
were mistaken.
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A P P EN DI X A
A1 Factors litigants plan to consider
Factor name

Factor description

1. “Lawyer advise or
decide”

Litigant will consult with a lawyer and rely on lawyer's advice/experience/knowledge. Includes allowing
attorney to decide altogether. Note: Does not include relying on attorney during the procedure; does
not include the opposing party's lawyer.

2. “Minimize economic
costs”

Litigant will consider the cost of possible procedures, costs of attorney's fees, or costs of traveling to the
location of the procedure. Note: Does not include cost of ultimate liability in terms of damages or a
desire to limit explicit costs to other people.

3. “Minimize time”

Litigant wants a speedy/expedient procedure or wants to minimize time away from work/family.

4. “Use the law”

Litigant wants reliance on or use of the law/legal principles. Includes desire to consider law/legal
principles in choosing a procedure or choosing a procedure which uses procedural or substantive
legal rules. Does not include rules that apply outside of courts, for example, canonical law, HOA
rules.

5. “Self-serving”

Litigant will consider whether the procedure is the best/most favorable for their case or whether it will
lead to a beneficial/good/favorable outcome, make them whole or minimize an adverse outcome.

6. “Assess other party”

Litigant will consider the attitude/mood/mindset of the other party or how the other party responds to
their initial demands. Note: Does not include choosing a procedure which is agreed upon by both
parties.

7. “Fairness”

Litigant wants procedure that is fair or will lead to a fair outcome for him/her and/or all parties.

8. “Strength of case”

Litigant will consider the strength of their case or strength of evidence or facts or arguments.

9. “Representation by
lawyer”

Litigant wants a procedure that will allow him/her to be represented by a lawyer. Includes wanting a
procedure that allows him/her to have access to, or be able to have discussions with, a lawyer during
the procedure.

10. “Decision based on
evidence”

Litigant wants a decision based on the facts or evidence (e.g., witness' statements, police reports,
contracts).

11. “Neutrality”

Litigant wants a neutral/unbiased procedure or neutral decision-maker or neutral outcome.

12. “Case at hand”

Litigant wants to consider the case at hand. Includes considering the type of case, the specific facts or
issues of the case, and whether the dispute involves questions of law or fact. Does not include
consideration of the law itself (as in “use the law”).

13. “Opposing party
preferences”

Litigant will consider input from the other party or hopes that they can agree on a procedure. Note: Does
not include predispute agreements to use a specific procedure or parties who are forced to use a
procedure (as in “no choice”).

14. “Tell story”

Litigant wants a procedure that will allow them to have their story heard/tell story/have a “voice” or
control how their story is presented. Includes opportunity to challenge statements of fact.

15. “Allows party
participants”

Litigant wants a procedure that allows the parties to be present or involved.

16. “Complexity of
case”

Litigant will consider the complexity or straightforwardness of the issues in their case.

17. “Wants settlement”

Litigant wants to settle but did not specify a procedure for doing so.

18. “Info on decisionmaker”

Litigant wants information about the decision-maker (e.g., disposition/education/ background/
reputation) or will consider who the decision-maker is or wants to know who chooses decisionmaker. Note: This factor applies only where there is only one decision-maker.

19. “Minimize contact”

Litigant wants to minimize the parties' conversing with/seeing each other.

20. “Value of case”

Litigant will consider the value of their case or the damages at stake.

21. “Bindingness”

Litigant wants a binding or final outcome.

22. “Input from others”

Litigant will consider the opinions of others (e.g., friends/family members). Note: Does not include
relying on their lawyer.

23. “Appealability”

Litigant wants a procedure that provides an opportunity to appeal.

24. “Informality”

Litigant wants a flexible/informal procedure. Note: Includes a desire to use a procedure which allows
parties to speak freely.

25. “Other”
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A2 Reasons litigants used procedures
Factor name

Factor description

1. “Encouraged by own lawyer”

The party's own lawyer recommended or suggested procedure.

2. “Time efficiency”

It was the quickest path to resolution or would save time.

3. “Cost effective”

To save money (e.g., lower court or lawyer fees).

4. “Likely to provide favorable
outcome”

Believed procedure would deliver a favorable outcome to them.

5. “Encouraged by outside party”

Someone other than their lawyer or court encouraged it (e.g., opposing party, insurance
company).

6. “Procedure seemed like only
reasonable option”

Other options/procedures did not seem reasonably available.

7. “Desire to avoid court”

Litigant did not want to go through a trial (e.g., privacy or stamina), or wanted to keep
dispute out of the court system. Must mention court or trial.

8. “Opposing party's failure to
participate”

Opposing party failed to appear or failed or refused to participate in earlier procedure or
communication attempt.

9. “Seemed like only remaining
option”

Litigant chose procedure because they felt that all other procedures had been exhausted.

10. “Logical next step”

It seemed like the logical or natural next step in the dispute resolution process.

11. “Required by contract or
custom”

Procedure was proscribed by preexisting contract, industry custom, or other norm. Does not
include required by court or law.

12. “Seemed relatively easy”

Litigant thought it would be easy.

13. “Fairness considerations”

Litigant believed it would be procedurally fair or provide a fair outcome.

14. “Does not know”

Litigant does not know why this procedure was selected.

15. “Required by court”

The procedure was required by the court or judge.

16. “Encouraged by court”

The judge or court recommended that the parties use this procedure.

17. “Felt trial was unnecessary”

Litigant felt that the type or level of conflict did not warrant a trial.

18. “Desire for third-party
involvement”

It provided an opportunity for an objective third party to hear the dispute. Must mention a
neutral or third party (e.g., judge or mediator).

19. “Unclear response”

Response was not clear enough to be coded.

20. “Positive past experience with
procedure”

Litigant used it before and had a positive experience.

21. “Other”
Note. The following factors had n < 4 and were grouped under “Other”: Factors 11 and 20 for the question regarding which procedures
ended the case; factors 13, 16, and 20 for the question regarding earlier procedures.

